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OIQEST: 

A protes t  based  on  a l l e g e d  improprieties on  
t h e  f a c e  o f  a s o l i c i t a t i o n  is u n t i m e l y  and 
w i l l  n o t  be  c o n s i d e r e d  on t h e  merits where 
n o t  f i l e d  w i t h  GAO or t h e  c o n t r a c t i n g  agency 
prior to  b i d  opening .  

Kogen I n d u s t r i e s ,  I n c .  protests t h e  award of a con- 
t rac t  t o  D&S Manufac tu r ing  Company under  i n v i t a t i o n  for  
b i d s  ( IFB)  N o .  DAAE07-83-B-H632, i s s u e d  by t h e  Depart- 
ment o f  t h e  Army f o r  618 t ra i le r  c h a s s i s .  Kogen w a s  t h e  
i n i t i a l  a p p a r e n t  low b i d d e r ,  b u t  was d i s p l a c e d  by DhS af ter  
t h e  A r m y  added a n  $87,000 f irst  a r t i c l e  test  cost estimate 
to  Kogen’s b i d  f o r  e v a l u a t i o n  pu rposes .  Kogen c o n t e n d s  
t h a t  t h e  t es t  estimate w a s  “ g r o s s l y  o v e r s t a t e d , ”  and a lso 
seems t o  a r g u e  t h a t  a f i r s t  a r t i c l e  test s h o u l d  n o t  even  
have been r e q u i r e d  a c c o r d i n g  t o  a p p l i c a b l e  r e g u l a t i o n s .  W e  
d i s m i s s  t h e  protest  as  un t ime ly .  

Our B id  Protest  P r o c e d u r e s  p r o v i d e  t h a t  protests 
based  on  a l l e g e d  s o l i c i t a t i o n  d e f i c i e n c i e s  which were or 
s h o u l d  have  been  a p p a r e n t  p r i o r  t o  b i d  open ing ,  mus t  be 
f i l e d  w i t h  e i t h e r  o u r  O f f i c e  o r  t h e  c o n t r a c t i n g  agency  
pr ior  t o  b i d  open ing .  4 C.F.R. 2 1 . 2 ( b ) ( l )  (1983) .  Here, 
t h e  IFB c l e a r l y  s t a t e d  t h a t  t h e  government ’s  cost estimate 
for t h e  f i r s t  a r t i c l e  test  was $87,000, and t h a t  a b s e n t  a 
w a i v e r ,  t h i s  amount would be added t o  t h e  b i d s  f o r  e v a l u a -  
tion purposes. Thus,  i f  Kogen b e l i e v e d  t h e  test r e q u i r e -  
ment was improper or t h a t  t h e  $87,000 estimate w a s  too 
h i g h ,  it w a s  r e q u i r e d  t o  pro tes t  on t h e s e  g rounds  pr ior  to  
the September 2,  1983 b i d  opening .  S i n c e  i t s  p r o t e s t  was 
n o t x e c e i v e d  i n  o u r  O f f i c e  u n t i l  Oc tobe r  20, t h e  protest  is 
u n t i m e l y  and w i l l  n o t  be  c o n s i d e r e d  on t h e  merits. S e e  
P l u r i b u s  P r o d u c t s ,  I n c . ,  B-212096, J u n e  24, 1983,  83-2 CPD - 
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Kogen b e l i e v e s  it is u n r e a s o n a b l e  to  r e q u i r e  t h a t  
protests  s u c h  as t h i s  be f i l e d  b e f o r e  b i d  open ing ,  when it  
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is not yet  clear that the alleged deficiency will affect 
the award. We do not agree. The timeliness rule applied 
here is designed to permit our Office (or the contracting 
agency) to consider the allegations while corrective 
action, if warranted, is most practicable and, thus, least 
burdensome on the conduct of the procurement. Schwarze 
Industries, Inc., B-209512, November 2, 1982, 82-2 CPD 
404. For us to consider at this late date a protest by a 
willing participant in the competition of an alleged 
impropriety evident at the procurement's inception would 
render meaningless the purpose of our timeliness rules. 
Federal Data Corporation, B-211357, September 7, 1983, 83-2 
CPD 309. 

In view of our conclusion that this protest is 
untimely, we see no reason to hold a conference Kogen has 
requested to discuss unspecified "other improprieties" 
regarding this procurement. 

The protest is dismissed. 

Acting General Counsel 
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